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Electronic Surveillance Modernization Act, 
as Passed by the House of Representatives 

Summary 

After the New York Times reported that the National Security Agency (NSA) 
was conducting a secret Terrorist Surveillance Program (TSP), a national debate 
emerged about whether the program was subject to the Foreign Intelligence 
Surveillance Act (FISA), whether the Administration needed additional authority to 
continue the program, and how and whether Congress should oversee the program. 
The TSP involved surveillance without a warrant or court order under FISA of 
international communications of persons within the United States, where one party 
to the communication is believed to be a member of al Qaeda, affiliated with al 
Qaeda, a member of an organization affiliated with al Qaeda, or working in support 
of al Qaeda. The Bush Administration asserted constitutional and statutory support 
for its program. While describing electronic surveillance under FISA as a valuable 
tool in combating terrorism, the Administration argued that it lacked the speed and 
agility to deal with such terrorists or terrorist groups. In a January 17, 2007, letter to 
Chairman Leahy and Senator Specter of the Senate Judiciary Committee, Attorney 
General Gonzales advised them that, on January 10, 2007, a Foreign Intelligence 
Surveillance Court (FISC) judge “issued orders authorizing the Government to target 
for collection international communications into or out of the United States where 
there is probable cause to believe that one of the communicants is a member or agent 
of al Qaeda or an associated terrorist organization.” In light of these orders, which 
“will allow the necessary speed and agility,” he stated that all surveillance previously 
occurring under the TSP will now be conducted subject to the approval of the FISC. 
He indicated further that the President has determined not to reauthorize the TSP 
when the current authorization expires. 

The NSA program has been challenged on legal and constitutional grounds. On 
August 17, 2006, in American Civil Liberties Union v. National Security Agency, 
Case No. 06-CV-10204 (E.D. Mich. August 17, 2006), Judge Taylor held the 
program unconstitutional and granted a permanent injunction of the Terrorist 
Surveillance Program. The decision has been appealed to the U.S. Court of Appeals 
for the Sixth Circuit. On October 4, 2006, the Sixth Circuit granted a motion staying 
Judge Taylor’s judgment and permanent injunction pending appeal. 

The Electronic Surveillance Modernization Act, H.R. 5825, 109 th Congress, was 
one of a number of bills introduced in the Senate and the House of Representatives 
addressing various aspects of the TSP and a variety of approaches to electronic 
surveillance of terrorists and those affiliated with them. This bill was designed to 
enhance flexibility in electronic surveillance to acquire foreign intelligence 
information, while requiring increased reporting and congressional oversight of these 
activities. The measure was introduced on July 18, 2006, and passed the House on 
September 28, 2006. This report summarizes the bill as passed by the House and 
analyzes the potential impact of its provisions were they to become law. The 1 10 th 
Congress may wish to contemplate similar or different approaches to these issues, or 
may choose to forego legislation in light of the new FISC orders and the anticipated 
termination of the TSP, while continuing congressional oversight. This report will 
not be updated. 
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Electronic Surveillance Modernization Act, 
as Passed by the House of Representatives 

Introduction 

After the New York Times reported that the National Security Agency (NSA) 
was conducting a secret Terrorist Surveillance Program (TSP), a national debate 
emerged about whether the program was subject to the Foreign Intelligence 
Surveillance Act (FISA), whether the Administration needed additional authority to 
continue the program, and how and whether Congress should oversee the program. 
The TSP involved surveillance without a warrant or court order under the FISA of 
international communications of persons within the United States, where one party 
to the communication is believed to be a member of al Qaeda, affiliated with al 
Qaeda, a member of an organization affiliated with al Qaeda, or working in support 
of al Qaeda. The Bush Administration asserted constitutional and statutory support 
for its program. 

The Foreign Intelligence Surveillance Act, P.L. 95-511, Title I, October 25, 
1978, 92 Stat. 1796, codified at 50 U.S.C. § 1801 et seq., as amended, provides a 
statutory framework for the use of electronic surveillance, physical searches, pen 
registers and trap and trace devices to acquire foreign intelligence information. 1 It 



1 Under section 101(e) of FISA, 50 U.S.C. § 1801(e), “foreign intelligence information” is 
defined to mean: 

(1) information that relates to, and if concerning a United States person is 
necessary to, the ability of the United States to protect against — 

(A) actual or potential attack or other grave hostile acts of a foreign power 
or an agent of a foreign power; 

(B) sabotage or international terrorism by a foreign power or an agent of a 
foreign power; or 

(C) clandestine intelligence activities by an intelligence service or network 
of a foreign power or by an agent of a foreign power; or 

(2) information with respect to a foreign power or foreign territory that relates 
to, and if concerning a United States person is necessary to — 

(A) the national defense or the security of the United States; or 
(B ) the conduct of the foreign affairs of the United States. 

“United States person” is defined in subsection 101 (i) of FISA, 50 U.S.C. § 1801(c) 
to mean “a citizen of the United States, an alien lawfully admitted for permanent residence 
(as defined in section 1 101 (a)(20) of Title 8), an unincorporated association a substantial 
number of members of which are citizens of the United States or aliens lawfully admitted 
for permanent residence, or a corporation which is incorporated in the United States, but 
does not include a corporation or an association which is a foreign power, as defined in 

(continued...) 
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also provides statutory authority for the production of tangible things for an 
investigation to obtain foreign intelligence information not concerning a United 
States person or to protect against international terrorism or clandestine intelligence 
activities. 2 While describing electronic surveillance under FISA as a valuable tool 
in combating terrorism, the Bush Administration argued that it lacked the speed and 
agility to deal with such terrorists or terrorist groups. 3 

In a January 17, 2007, letter to Chairman Leahy and Senator Specter of the 
Senate Judiciary Committee, Attorney General Gonzales advised them that, on 
January 10, 2007, a Foreign Intelligence Surveillance Court (FISC) judge “issued 
orders authorizing the Government to target for collection international 
communications into or out of the United States where there is probable cause to 
believe that one of the communicants is a member or agent of al Qaeda or an 
associated terrorist organization.” The Attorney General stated that, in light of these 
orders, which “will allow the necessary speed and agility,” all surveillance previously 
occurring under the TSP will now be conducted subject to the approval of the FISC. 
He indicated further that, under these circumstances, the President has determined 



1 (...continued) 

subsection (a)(1), (2), or (3) of this section.” 

“International terrorism” is defined in subsection 101(c), 50 U.S.C. § 1801(c) to mean 
activities that: 

(1) involve violent acts or acts dangerous to human life that are a violation of the 
criminal laws of the United States or of any State, or that would be a criminal 
violation if committed within the jurisdiction of the United States or any State; 

(2) appear to be intended — 

(A) to intimidate or coerce a civilian population; 

(B) to influence the policy of a government by intimidation or coercion; or 

(C) to affect the conduct of a government by assassination or kidnapping; 
and 

(3) occur totally outside the United States, or transcend national boundaries in 
terms of the means by which they are accomplished, the persons they appear 
intended to coerce or intimidate, or the locale in which their perpetrators operate 
or seek asylum. 

“Sabotage” is defined in 50 U.S.C. § 1801(d) to mean “activities that involve a 
violation of chapter 105 of Title 18, or that would involve such a violation if committed 
against the United States.” 

2 Under Sec. 106(a)(1) of FISA, 50 U.S.C. § 1861(a)(1), where such an investigation is of 
a United States person, it may not be conducted “solely upon the basis of activities protected 
by the first amendment to the Constitution.” 

3 See U.S. Department of Justice, Legal Authorities Supporting the Activities of 
the National Security Agency Described by the President 34 (January 19, 2005); 
Letter of December 22, 2005, from Assistant Attorney General William E. Moschella to the 
Honorable Pat Roberts, the Honorable John D. Rockefeller, IV, the Honorable Peter 
Hoekstra, and the Honorable Jane Harman, at 5; Statements by Attorney General Alberto 
Gonzales and General Michael Hayden, Principal Deputy Director for National Intelligence, 
during December 19, 2005, Press Briefing available at [http://www.whitehouse.gov/ 
news/releases/2005/ 1 2/2005 1 2 1 9- 1 . html] . 
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not to reauthorize the TSP when the current authorization expires. The Attorney 
General also noted that the Intelligence Committees had been briefed on the highly 
classified details of the FISC orders and advised Chairman Leahy and Senator 
Specter that he had directed the Acting Assistant Attorney General for the Office of 
Legal Counsel and the Assistant Attorney General for National Security to provide 
them a classified briefing on the details of the orders. 

The NSA program has been challenged on legal and constitutional grounds. On 
August 17, 2006, in one such lawsuit, American Civil Liberties Union v. National 
Security Agency, Case No. 06-CV- 10204 (E.D. Mich. August 17, 2006), U.S. District 
Court Judge Anna Diggs Taylor held the program unconstitutional on the ground that 
it violated the Administrative Procedures Act, the Separation of Powers doctrine, the 
First and Fourth Amendments of the U.S. Constitution, the Foreign Intelligence 
Surveillance Act (FISA), and Title HI of the Omnibus Crime Control and Safe Streets 
Act (Title IE), and permanently enjoined the Terrorist Surveillance Program. The 
decision has been appealed to the U.S. Court of Appeals for the Sixth Circuit. On 
October 4, 2006, the Sixth Circuit stayed Judge Taylor’s August 17, 2006, judgment 
and permanent injunction pending appeal, American Civil Liberties Union v. 
National Security Agency, Docket Nos. 06-2140 and 06-2095 (6 lh Cir. Oct. 4, 2006). 
The docket sheets for both Docket Nos. 06-2140 and 06-2095 indicate that a letter 
from the attorneys for the appellants was filed on January 18, 2007, notifying the 
court “concerning a letter from the Attorney General’ s Office regarding orders issued 
by the Foreign Intelligence Surveillance Court.” 

Several bills were introduced in the 109 lh Congress to amend the Foreign 
Intelligence Surveillance Act and to address concerns raised with respect to the 
Terrorist Surveillance Program. One of these bills, the Electronic Surveillance 
Modernization Act, H.R. 5825, 109 th Congress, was introduced on July 18, 2006, 
and passed the House on September 28, 2006. 4 The measure was designed to provide 



4 H.R. 5825, the Electronic Surveillance Modernization Act, was introduced on July 18, 
2006, by Representative Heather Wilson, for herself, Representative Sensenbrenner, 
Representative Hoekstra, Representative Renzi, Representative Johnson of Connecticut, 
Representative Everett, Representative Thornberry, Representative Rogers of Michigan, 
Representative Gallegly and Representative Issa. The bill was referred the same day to both 
the House Committee on the Judiciary and to the House Permanent Select Committee on 
Intelligence. On September 1, 2006, it was referred to the Subcommittee on Crime, 
Terrorism, and Homeland Security of the House Judiciary Committee. On September 20, 
2006, the House Judiciary Committee ordered the bill to be reported out amended by a vote 
of 20 yeas- 16 nays. The House Permanent Select Committee on Intelligence approved an 
amended version of the bill by voice vote in a closed session the same day. On September 
25, 2006, the bill was reported out, amended, from both the House Permanent Select 
Committee on Intelligence (H.Rept. 109-680, Part I) and the House Judiciary Committee 
(H.Rept. 109-680, Part II), and the measure was placed on the Union Calendar, Calendar No. 
410. On September 28, 2006, the House Committee on Rules reported H.Res. 1052 to the 
House, providing for consideration of H.R. 5825. In lieu of the amendments recommended 
by the House Permanent Select Committee on Intelligence and the House Judiciary 
Committee, the Rules Committee reported H.Amdt. 1214, an amendment in the nature of 
a substitute which was considered as adopted pursuant to H.Res. 1052. At 10:18 p.m. that 
evening, H.R. 5825, as so amended, passed the House of Representatives by a vote of 232 

(continued...) 




